United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





652 


No. 9oiz 


I 

SHmteb States Court of Appeals 

DISTRICT OF COLUMBIA 


Baxter Griffin, appellant 

v. 

United States of America, appellee 


BRIEF FOR APPELLEE AND JOINT APPENDIX 


GEORGE MORRIS FAY, 

United States Attorney. 
GRACE B. STILES, 

Assistant United States Attorney. 
SIDNEY S. SACHS. 

Assistant United States Attorney. 


Urfted States Court al Appnoft 

for tfrs District ot Coiuaiom 

filiO JUL ^ 51947 

_ faASjdJcvif 







INDEX 


Pae® 

Counter Statement of the Case__ 1 

Question Involved_ 

Summary of Argument 

Argument_ 

Conclusion.._______10 

CASES CITED 

Budd v. United States, 4S App. D. C. 332 (1919)_ S, 10 

Fritts v. United States, SO F. (2d) 644 (C. C. A. 10, 1935)_ 7 

Glosser v. United States, 315 U. S. 60 (1942)_ 7 

Hargrove v. United States, 25 F. (2d) 258, 259 (C. C. A. 8, 1928)- 7 

Josey v. United States, 77 U. S. App. D. C. 321, 135 F. 2d 809 (1943)... 8 

Kettenbach v. United States, 202 F. 377, 385 (C. C. A. 9, 1913), cert. 

denied, 229 U. S. 613- 7 

Laney v. United States, 54 App. D. C. 56, 59, 294 Fed. 412 (1923)- 10 

New York Transportation Co. v. Garsidc, 157 Fed. 521, 524_ 8 

Patton v. Texas & Pacific Railway Co., 179 U. S. 658, 660 (1901)_ 7 

Rudd v. United States, 173 F. (2d) 912 (C. C. A. 8, 1909). 7 

Simon v. United States, 123 F. (2d) 80 (C. C. A. 4, 1941), cert, denied, 

314 U. S. 694... 8 

Swan v. United States, 54 App. D. C. 100, 103, 295 Fed. 921 (1923)_ 7 

United States v. Kay, 101 F. (2d) 270 (C. C. A. 2, 1939), cert, denied, 

306 U. S. 660.. 7 

Vinci v. United States, — U. S. App. D. C. —, No. 9313_ 7 

MISCELLANEOUS CITATIONS 

Wigmore, Evidence (3d ed., 1940) sec. 784_ 7 

(X) 


756102—17-1 


MOO 




















fHntteb States! Court of Appeals? 

DISTRICT OF COLUMBIA 


No. 9542 


Baxter Griffin, appellant 

v. 

United States of America, appellee 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgment and conviction of appel¬ 
lant for first degree murder. Appellant was tried on March 27 
and 2S, 1947. (Holtzoff, J.) A motion for new trial was filed 
and denied, and, on April IS, 1947, he was sentenced to death 
(R. 133).* 

Overwhelming evidence of appellant’s guilt was offered by 
the prosecution. The first witness was Daisy McCullough (R. 
13), who testified as follows: At about 2:00 P. M. on the after¬ 
noon of February S, 1947, she went to the apartment of Lurline 
Bost, sister of the deceased, at 1718 9th Street NW. During 
the afternoon, in addition to the witness and Lurline Bost, the 
following people were at the apartment: Esther Taylor, wife 
of the deceased (Lee Hunter), Henry Harritt, Charles Corn- 
well, Fannie Pickett, and appellant. At about 6:30, Cornwell, 
his partner, the witness and appellant were playing a card 
game known as whist. There had been some drinking. Appel¬ 
lant started to play with deceased’s baby and the deceased told 
him to stop because he had been drinking. The witness then 
related her story as follows (R. 16): 

•Pape numbers indicated herein as record pages are indented at the left 
margin of the Joint Appendix. 
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Baxter Griffin said, “If you don’t want me to play 
with your baby, I will take your wife and baby around 
to my house.” Lee Hunter told him if he would do that, 
he would kick his teeth down his throat. 

Baxter Griffin got up, put on his overcoat, and said 
that he was going home. He walks out the door and 
was gone about five or ten minutes. Then he comes 
back. There is a knock on the door. Lurline Bost 
opened the door. When she opened the door, she saw 
that it was Baxter Griffin. She turns to come back in 
the room. Just as she turned to come in the room, I 
heard a fire. I looked over in the corner: and I saw Lee 
Hunter lying between the stove and the dresser. 

Baxter Griffin said, “Ain’t nobody going to say they 
are going to kick my teeth down my throat and get away 
with it.” Then he looks over in the corner towards me 
and sees another boy. Henry Harritt was over there. 
And he turned the gun over there and fired over there. 

By that time Henry Harritt had pushed me over in 
front of the door, and Esther was sitting on the sofa in 
front of the door and asked Baxter Griffin, “Please let 
me out with the baby,” and, “Don’t hurt the baby.” He 
told her to be quiet. She asked him again to let her 
out with the baby; and just as he said to be quiet, Baxter 
Griffin fired between her legs, down between her heels, 
on the floor. 

Then Henry Harritt was behind me and pushed me 
toward the door. And he fell on his knees, and then 
somebody bolted the door down at the bottom, and 
someone turned out the lights. And then we all started 
scrambling to try to get out the window. Just then I 
heard two more shots come through the door. 

The witness testified that the deceased, at the time he was 
shot, was standing opposite the door, at about the same distance 
as the prosecutor’s chair was from the witness chair, and that 
she saw no instrument of any kind in the deceased’s hand. She 
stated that he made no move‘to leave where he was standing, and 
she heard him say nothing to the appellant (R. 18). She testi- 
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fied that appellant was standing in the door when he did the 
shooting; that he did not come into the room (R. 25). 

The next witness was Dr. Richard M. Rosenberg, deputy 
coroner for the District of Columbia, who testified (R. 25) that 
a gunshot wound was the cause of the death of the deceased and 
that there were no powder or flash burns near the wound. He 
stated also that the wound could have been made by a shot fired 
at the distance Daisy McCullough had said was between ap¬ 
pellant and the deceased. According to the coroner, the de¬ 
ceased was 5 feet 9 inches tall and weighed 138 pounds. (The 
record does not disclose appellant s size.) 

Esther Taylor, wife of the deceased, testified (R. 29) that at 
about 6:30 appellant wanted to take her baby and her husband 
refused to let him (R. 33). She stated that her husband “told 
him if he bothered the baby, he would kick his teeth out.” Ac¬ 
cording to this witness appellant sat around about 5 minutes 
longer and then said “I believe I will go and get me a Pepsi¬ 
Cola.” About 10 minutes after he left, there was a knock at 
the door. “And Lurline opened the door and Griffin shot Lee 
and said, T don’t allow nobody to say they are going to kick 
my teeth out’ and he continued to shoot.” 

This witness testified that after appellant had fired three 
shots, including one at her, someone pushed her out of the door 
and she then saw appellant fire two shots back through the door. 
According to her the deceased made no effort to go toward 
the appellant at any time. She said her husband did not see 
appellant when the appellant shot him (R. 35). On cross-ex¬ 
amination she stated the deceased had his hand in his pocket 
when he was shot (R. 36). 

With minor variations, the other eye witnesses to the shoot¬ 
ing. Fannie Pickett and Charles Cornwell, with whom appellant 
had come to the apartment (R. 46), and Lurline Bost corrob¬ 
orated the foregoing testimony (R. 45, 52). 

The Government then called Sergeant Walter B. Vogelson, 
attached to the Homicide Squad of the Police Department, who 
testified that appellant was taken into custody at 11:45 P. M. 
on February 8 (R. 63). At about 10:00 A. M. on Sunday, 
February 9, according to the witness, he had a conversation 
with appellant, in which appellant told his story as follows: 
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Appellant admitted going to Lurline Bost's apartment with 
Charles Cornwell and Fannie Pickett, and while there he, 
Charles Cornwell. Fannie Pickett, and the deceased played 
blackjack. He sent someone out and got a pint of whiskey 
while they were playing, and had a couple of drinks out of the 
pint. He was banking the game and had SS.00 in the bank, 
when Lee Hunter (the deceased) hit the bank for -SI.00 but 
claimed the whole bank and snatched the money from appellant 
when he didn't give him the SS.00 in the bank. Lee Hunter 
told him if he did not like it he would kick his teeth out and 
i got up from the table and started for appellant, with his hand 
in his pocket. It was then that appellant shot him. Accord¬ 
ing to the Officer appellant said that he had been drinking and 
did not recall firing more than one shot. He said he had thrown 
the gun in the river; that the deceased did not have any weapon 
in his hand when he was shot, but that he had his hand 
in his pocket. Appellant said that he had not left the apart¬ 
ment prior to the shooting. 

Appellant testified in his own behalf (R. 74). His defense 
was self-defense. He told substantially the same story of the 
killing as he had told the officer. He said he did not know why 
he shot two or three other times; “I must have got nervous. v 
After the shooting he went out and caught a cab and started 
over to Virginia to his brother's, but decided not to run away 
and came back to his boss' house and told him about it. Then 
he went home where the police were waiting for him (R. 77). 

On cross-examination (R. SO) appellant testified that he 
1 had thrown the gun in the river because he wanted to get rid 
of it and that he did not know why he did not give himself up 
right after the shooting. During cross-examination the follow¬ 
ing colloquy occurred (R. SI): 

Q. Did you think you had a right to shoot this man if 
he was going to do something to you? 

A. To defend myself, sure. He said he was going to 
kill me. 

Q. He said he was going to kill you? 

A. Yes, he did. 

Q. I thought you said he didn't say anything; he just 
came at you with his hand in his pocket. 
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Mr. Miller. No; he didn’t say that. 

The Witness. I said I didn’t say anything to him. 

The Court. Before, you said he threatened to kick 
your teeth out. 

The Witness. He did. 

The Court. You didn’t say he threatened to kill you, 
did you? 

The Witness. After he said he would kick my teeth 
out, he said he would kill me. 

The Court. Why didn’t you walk out of the apart¬ 
ment, then? 

The Witness. He was coming toward me, and it was 
a close, little apartment there, and I couldn’t get out. 

By Mrs. Stiles : 

Q. Then instead of going to the police, you got a cab 
and went over into Virginia. 

A. That is right. 

At the conclusion of the cross-examination (R. S3) counsel 
for appellant approached the bench and asked the Court to 
strike the question the Court had asked: “Why didn’t you walk 
out of the apartment, then ?” The motion was denied. There¬ 
after in his instructions to the jury (R. 113, 124) the Court, 
stated the law of self-defense as follows: 

In view of the fact that the defendant claims that he 
shot in self-defense, I want to discuss with you for a few 
moments the law of self-defense. If the defendant acted 
in self-defense, as the law recognizes self-defense, and 
defines self-defense, your verdict should be not guilty. 
The law recognizes self-defense. Self-defense is a law of 
necessity. Every human being has a right to defend 
himself against death, or against serious bodily harm. 
Preservation is the first law of nature. But in order to 
justify the use of a firearm or any other dangerous 
weapon in self-defense, it must appear that the defend¬ 
ant was so circumscribed or so situated that he honestly 
believed, and he had a reasonable ground for the belief, 
that he could not save himself from serious bodily harm 
except by using his weapon. 
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Self-defense from a danger means self-defense from 
a present danger of imminently grave injury to the per¬ 
son which might maim him, which may be permanent in 
character, or which might produce death. 

In order to be justified in defending himself by the use 
of a deadly weapon, it must appear that the defendant 
honestly believed, and that he had good reason to be¬ 
lieve. that he was in imminent peril of his life, or of grave 
bodily harm. And even in self-defense a person may 
not use any greater force than is reasonably necessary to 
defend himself. He may resort to the use of a deadly 
weapon or self-defense only if he is in imminent peril 
of his life, or in danger of great bodily harm. 

At the request of counsel for the defendant, I want to 
add this further observation on the law of self-defense: 
A person claiming the right of self-defense is not re¬ 
quired to retreat if he is in a place where he has a right 
to be, unless by doing so an affray may be clearly avoided. 
If he is honestly and reasonably in fear of death or grave 
bodily harm, he may stand his ground to the extent 
even of taking his assailant’s life, if it is necessary. 

QUESTION INVOLVED 

Did the court commit prejudicial error by asking the appel¬ 
lant, during cross-examination, why he did not walk out of the 
apartment after the deceased threatened to kill him? 

SUMMARY OF ARGUMENT 

No error was committed by the Court in questioning appel¬ 
lant as to why he did not walk out of the apartment after the 
deceased said he would kill him. The question related to the 
justification for appellant’s claim of self defense and therefore 
was a proper one. Moreover it was properly asked by the 
Court, whose duty it was to elicit a full disclosure of the facts 
of the case. Finally, the question was not prejudicial to ap¬ 
pellant, since his reply was logical and consistent with his 
defense. 
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ARGUMENT 

Appellant argues that the trial judge unduly influenced and 
prejudiced the jury against appellant and his claim of self- 
defense, when the court questioned him as to why he did not 
walk out of the apartment (Br. S). 1 In reply to this contention 
it is respectfully submitted that the rights of appellant were not 
prejudiced by the question. The question was properly asked 
by the court in the exercise of his duty to conduct the trial. 
Moreover, it was not prejudicial to appellant, since by his reply 
he gave a logical reason, consistent with his theory of self- 
defense. 

It is settled that federal judges have the right, in the interest 
of eliciting the truth and a full disclosure of all material facts, 
to interrogate both parties and witnesses, Glasser v. United 
States, 315 U. S. 60, 82 (1942); Hargrove v. United States, 25 
F. (2d) 258,259 (C. C. A. 8,1928) ;Kettenbach v. United States, 
202 Fed. 377, 385 (C. C. A. 9,1913), cert, denied, 229 U. S. 613; 
Wigmore, Evidence (3rd ed., 1940), sec. 784, and the extent of 
their participation in such interrogation is a matter within their 
sound discretion. United States v. Kay, 101 F. (2d) 270, 272 
(C. C. A. 2, 1939), cert, denied, 306 U. S. 660; see Swan v. 
United States, 54 App. D. C. 100, 103, 295 Fed. 921 (1923). 
The judge “is not a mere moderator of a town meeting, submit¬ 
ting questions to the jury for determination, nor simply ruling 
on the admissibility of testimony, but one who in our jurispru¬ 
dence stands charged with full responsibility.” Patton v. Texas, 
& Pacific Railway Co., 179 U. S. 658, 660, (1901). Nor is he 
a “mere automatic oracle of the law, but a living participant in 
the trial,” Rudd v. United States, 173 Fed. 912, 914 (C. C. A. 
S, 1909), and he “has a right to aid in eliciting the truth.” 
Fritts v. United States, 80 F. (2d) 644, 646 (C. C. A. 10, 1935). 
“* * * ‘indeed, it is his duty, to see that the facts of the case 

are brought intelligibly to the attention of the jury, and to what 

’Appellant also suggests (Br. S) that the manner of the trial judge in 
asking the question was prejudicial. No attempt is made, however, to 
explain this contention or to show wherein the court’s manner was preju¬ 
dicial. Consequently, it is submitted, this suggestion has no merit. Com¬ 
pare Vinci v. United States (U. S. App. D. C., 1947), No. 9313. 
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extent he will intervene for this end is a matter of discretion/ 
New York Transportation Co. v. Gar side, 157 Fed. 521, 524/’ 
Budd v. United States, 48 App. D. C. 332, 336. “He should not 
hesitate to ask questions for the purpose of developing the 
facts; and it is no ground of complaint that the facts so devel¬ 
oped may hurt or help one side or the other.” Simon v. United 
States, 123 F. 2d 80 (C. C. A. 4. 1941), cert, denied 314 U. S. 
694. 2 

Accordingly, it becomes plain that the question propounded 
by the court was well within his discretion to ask. Appellant’s 
reason for standing his ground was vitally significant to deter¬ 
mine the justification of his claimed self-defense. This principle 
was settled in Josey v. United States, 77 U. S. App. D. C. 321, 
135 F. 2d 809 (1943), where the defendant, charged with assault 
wdth a dangerous weapon, claimed self defense and was asked 
by the prosecutor: “If you believed the Boxley woman was 
going to do you some harm, and you saw a knife in her hand, 
why didn’t you run into the house to avoid trouble?” “The 
question,” this court said, “was calculated to search for the 
nature and character of her belief, and was entirely proper to 
determine whether appellant went farther than she was justified 
in doing.” Id. at 322. 

The Josey case, it is submitted, is determinative of the ques¬ 
tion urged on this appeal, but it is interesting to note Budd v. 
United States, 4S App. D. C. 332 (1919), where the defendant 
was convicted of murder in the second degree. In that case 
questioning of the defendant by the court along lines analogous 
to the questioning in the instant case was less temperate than 
that in the present case and yet was held not to be error. The 
evidence in the Budd case was that the defendant caused the 
death of the deceased by throwing a lighted lamp at her, setting 
fire to her clothes; the defense was that the deceased had 
assaulted the defendant with a chair and that the lamp had been 
thrown in self-defense. The following colloquy took place 
between the court and the defendant who testified in her own 
defense. 


3 Appellant apparently recognizes these principles of law, since at the 
trial (R. 73) he expressed his thanks to the court for eliciting information 
as to his conduct after the shooting. 
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Q. Was there any other chair there? 

A. There were two straight chairs there. 

Q. Except the one she had? 

A. Yes, sir. 

Q. Why did you not take one of those chairs? 

A. There wasn’t any way in the world- 

Q. Why did you not take one of those to defend your¬ 
self with? 

A. There wasn’t any way I could move. 

Q. You mean to tell me you could not have picked up 
one of those chairs? 

A. If I had- 

Q. Where were those chairs? 

A. The chairs were too far from me. 

Q. Where were they; were they not right beside that 
table? 

l 

A. Ncr; because there were two windows. 

Q. Tell the jury where those other tw*o chairs were. 

A. I couldn’t tell exactly where those chairs were. 

Timely objection was made to this questioning which, how¬ 
ever. was held to be proper and not “so prolonged or conducted 
in such a hostile or critical manner as to indicate to the jury 
that the court disbelieves the witnesses], or that he has taken 
sides with either party to the controversy.” Id. at 336. 

Finally, it is important to note that appellant’s reply to 
the court’s question was both logical and completely consistent 
with his defense. It is difficult to conceive that his case was 
prejudiced by the asking of a question which allowed him to 
explain that it was impossible for him to retreat. Accordingly, 
it is submitted, his conviction may be attributed wholly to 
the overwhelming evidence of his guilt and in no part to the 
allegedly prejudicial question. 3 

1 It should be noted that no objection was made to the question at the 
time it was posed (R. 81). On the contrary, the objection to the question 
was first brought to the attention of the court when the cross-examination 
was concluded, several other matters being the subjects of examination in 
the interim (R. 82). Then the request apparently was that the question be 
stricken, because appellant was under no obligation to retreat. The request 
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CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below was proper and should be 
affirmed. 

George Morris Fay, 

United States Attorney. 

Grace B. Stiles. 

Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 

to strike was denied, but the court subsequently (R. 125), at appellant’s 
request (R. 112), and to his satisfaction, explained the circumstances under 
which one is bound to retreat. See Laney v. United State*, 54 App. D. C. 
56, 59, 294 Fed. 412 (1923). Thus It appears that, although the question 
was not stricken, the substance of the objection was sustained; and even 
assuming the question “created in the minds of the jurors an impression 
unfavorable to the defendant, it must have been entirely removed by the 
court’s instruction.’’ Budd v. United State*, 48 App. D. C. 332, 336 (1919). 
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In the District Court of the United States for the 
District of Columbia 

Criminal No. 246-47 

United States 
v. 

Baxter Griffin 

Washington, D. C. 
Thursday, March 27,194-7. 

This case came on for trial at 11 o’clock a. m., before Hon. 
Alexander Holtzoff, Associate Justice, and a jury. 

Appearances: For the United States: Mrs. Grace B. Stiles, 
Assistant United States Attorney. For the defendant: Mr. 
Robert I. Miller, 426 5th Street NW., Washington, D. C. 
***** 

13* Whereupon Daisy McCullough, called as a witness 
on behalf of the United States, and being first duly 
sworn, was examined and testified as follows: 

Direct examination by Mrs. Stiles: 

* * * ♦ * 

Q. Directing your attention to the late afternoon of Febru¬ 
ary 8,1947, were you at 1718 9th Street, Northwest? 

A. I was. 

Q. And in whose room or apartment were you? 

A. Lurline Bost’s. 

***** 

14 Q. What time did you go to Lurline’s apartment? 

A. It was about two o’clock. 

Q. And who was there when you got there? 

A. Lurline Bost, and Esther Taylor. 

Q. And who was Esther Taylor? 

A. Lee Hunter’s wife. 

Q. Did she live in that same building?—if you know? 

A. Yes; she does. 


•Numbers indented at the left margin are page numbers of the record. 

( 13 ) 
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Q. Did someone go there with you? 

A. Yes; he did. 

Q. Who was that? 

A. It was a friend of mine by the name of Harry Harritt. 

* * * * * 

15 Q. Did there come a time later when something un¬ 
usual occurred? 

A. Yes; there was. 

Q. Will you tell us when that was, to the best of your recollec¬ 
tion. 

A. When it happened? 

Q. Yes; when something unusual began to occur. Start with 
that time, if you recall. 

A. I would say about 6:30. 

Q. Beginning there when something unusual began to occur, 

tell us what did happen, if anything. 

***** 

The Witness. We were playing whist. Charles Cornwell 
and his partner and myself and Baxter Griffin were playing 
whist. We stopped playing whist and had a pint of whiskey. 
We all taken a drink out of that. And we had two or three 
bottles of beer. We sat around and started talking. Baxter 
Griffin started playing with Lee Hunter’s baby. Lee Hunter 
told Baxter Griffin to put down the baby, because he had 

16 been drinking. 

Baxter Griffin said, “If you don’t want me to play 
with your baby, I will take your wife and baby around to my 
house.” Lee Hunter told him if he would do that, he would 
kick his teeth down his throat. 

Baxter Griffin got up, put on his overcoat, and said that he 
was going home. He walks out the door and was gone about 
five or ten minutes. Then he comes back. There is a knock 
on the door. Lurline Bost opened the door. When she opened 
the door, she saw that it was Baxter Griffin. She turns to come 
back in the room. Just as she turned to come in the room, I 
heard a fire. I looked over in the comer and I saw Lee Hunter 
lying between the stove and the dresser. 

Baxter Griffin said, “Ain’t nobody going to say they are going 
to kick my teeth down my throat and get away with it.” Then 
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he looks over in the corner towards me and sees another boy. 
Henry Harritt was over there. And he turned the gun over 
there and fired over there. 

By that time Henry Harritt had pushed me over in front of 
the door, and Esther was sitting on the sofa in front of the door 
and asked Baxter Griffin, “Please let me out with the baby,’ r 
and, “Don't hurt the baby.” He told her to be quiet. She asked 
him again to let her out with the baby; and just as he said to be- 
quiet, Baxter Griffin fired between her legs, down between her 
heels, on the floor. 

17 Then Henry Harritt was behind me and pushed me 
toward the door. And he fell on his knees, and then 

somebody bolted the door down at the bottom, and someone 
turned out the light. And then we all started scrambling to try 
to get out the window. Just then I heard tw r o more shots come 
through the door. 

By Mrs. Stiles: 

Q. Was the door closed at the time these last two shots came 
through the door? 

A. Yes; it was. 

Q. Now, where was the deceased, Lee Hunter, when the de¬ 
fendant came back in the house and knocked on the door? 

A. Standing next to the dresser and the oil stove, right in 
front of the door. 

Q. And how far was that from the door? Measure it by 
something in here, if you can, how far you would say that was 
from the door. How far away was Lee Hunter standing? You 
say he was standing between the stove and the- 

A. And the dresser. 

Q. And you say he was in front of the door? 

A. That is right. 

Q. Can you show us, in here, about how’ far he was from the 
door? 

A. I would put it from where I am sitting to where you 
are. 

***** 

18 Q. And had he made any move to leave where he was 
standing when he was shot by the defendant? 

756102—47 - 3 
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A. No; he did not. 

Q. And did you see anything in his hand—any instrument of 
any kind? 

A. No; I did not. 

'Q. Did you hear him saying anything to the defendant, to 
Baxter Griffin? 

A. That is the only thing I heard him say, that I repeated a 
few minutes ago. 

Q. That was before he left the house? 

A. Before he left the house. 

« * * * * 

23 Redirect examination by Mrs. Stiles : 

Q. You said you were standing up and getting ready 
to leave when the defendant came back and did this 
shooting? 

24 A. Yes, ma’am. 

Q. Had you stopped playing cards before he left? 

A. Yes, ma’am; we had. 

Q. And had you stopped playing cards when he was annoying 
the baby, or the deceased thought he was annoying the baby? 

A. We had. 

Q. What were you doing? Sitting around talking? 

A. Sitting around talking. 

Q. You say you had a pint of liquor, and you mentioned some 
beer. How much beer? 

A. There was about three bottles, I would say. 

Q. How many people drank out of that whiskey and that 
beer? Were all the people there doing some drinking out of 
these, the beer and the liquor? 

A. I don’t know about everybody, but I know I had some 
myself. 

Q. How many were there at the time this occurred? 

A. It was Lurline Bost, Esther Taylor, Baxter Griffin, 
Charles Cornwell, Fannie Pickett, and Henry Harritt, and my¬ 
self. 

Q. That is six, isn’t it? 

A. That is right. 

Q. Now, when the defendant came back, and did this shoot¬ 
ing, where was he standing when he did the shooting? 
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25 A. To my estimation, he was standing right in the 
door, because he had a sight on everybody. 

Q. He didn’t come into the room? 

A. No; he did not. 

Mrs. Stiles. That it all. 

* * # * * 

Whereupon Dr. Richard M. Rosenberg, called as a witness 
in behalf of the United States, and being first duly sworn, was 
examined and testified as follows: 

Direct examination by Mrs. Stales: 

Q. State your full name for the record, please, Doctor. 

A. Richard M. Rosenberg. 

Q. You are Deputy Coroner for the District of Columbia? 
A. I am. 

Q. Doctor, did you perform an autopsy upon one Lee Hunter 
in the District of Columbia on February 9, 1947? 

A. I did. 

Q. Will you give us the result of that autopsy, please. 

♦ * * * * 

26 The Witness. The deceased was a colored man 23 
years of age. He weighed 138 pounds, and was five feet 

nine inches tall. He had sustained a gunshot wound in the 
tip of his nose. The bullet took a course directly backward, 
slightly to the left, and passed into the structures in his brain. 
And this bullet wound, with the injury it caused, was the cause 
of his death. 

By Mrs. Stiles: 

Q. Did you examine the blood for alcohol, Doctor? 

A. The blood was examined for its alcoholic content and 
found to contain 13 hundredths percent. 

A. And did you determine the cause of his death? 

A. I didn’t hear that last. 

Q. Did you determine the cause of his death? 

A. The cause of his death was this gunshot wound in the 
nose, with the ensuing brain injury. 

The Court. Will you state the alcoholic content again please. 
The Witness. Point 13—13 hundredths percent. ' 
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The Court. What does that signify in respect to intoxica¬ 
tion or lack of it? 

The Witness. Ordinarily an individual possessing that 
much alcohol in his blood is mildly intoxicated—not, 

27 however, enough to alter his activities to a great extent. 

***** 

By Mrs. Stiles: 

Q. Doctor, were there any flash or powder burns anywhere 
near this wound? 

A. No; there weren’t. 

Q. A bullet entering the nose in such a position, could that 
be shot from a gun as far from the victim as you are from me? 

Mr. Miller. Don’t answer that until I have a chance to 
object. 

I object to that. 

The Court. Will you read the question, Mr. Reporter. 

The Reporter (reading): “A bullet entering the nose in 
such a position, could that be shot from a gun as far from the 
victim as you are from me?” 

Mr. Miller. I object to that. 

The Court. Before I pass on the objection, I am going to ask 
the witness whether he can express an opinion in answer to the 
question concerning which he was just interrogated. 

The Witness. I can. 

The Court. I will overrule the objection. 

The Witness. The answer is, it could. 

Mr. Miller. Wait just a minute, now. The ques- 

28 tion was could it have been shot from the distance from 
you to him—and it could. 

The Witness. Yes, sir. 

***** 

29 Whereupon Esther Taylor, called as a witness on 
behalf of the United States, and being first duly sworn 

was examined and testified as follows: 

Direct-examination by Mrs. Stiles: 

***** 

Q. Were you the wife of the deceased Lee Hunter? 

A. I was. 
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30 Q. And were you at 1718 Ninth Street Northwest, on 
February 8, 1947? 

A. I was. 

Q. Do you live in that building? 

A. I do. 

Q. What apartment do you live in? 

A. The second-floor apartment. 

Q. The second-floor apartment? 

A. Yes. 

Q. And were you in Lurline Bost’s apartment during that 
afternoon or evening? 

A. Part of the evening I was there. 

Q. Is Lurline Bost related to the deceased? 

A. That is her brother. 

***** 

Q. Now. you stated you were in Lurline Bost’s room that 
evening when there were other people there, and a party was 
going on of some sort. 

A. There was no party going on at the time I was there. 

Q. Well, were there other people there? 

***** 

31 A. Yes. 

Q. What time were you there? 

A. I was there off and on from six to seven o’clock. 

***** 

Q. Suppose you start with the time you went there. You 
say you went there about six o’clock. Is that right? 

A. Yes. 

Q. Who was there when you got there? 

A. When I went down in Lurline’s room about six o’clock, 
Daisy McCullough and her boy friend w T ere there. 

Q. And did some other people come in? 

A. Later Charles Cornwell and Fannie Pickett and Baxter 
Griffin came in. 

Q. Who is Fannie? Is she here as a wdtness? 

A. Yes. 

Q. Just tell us in your own words what happened after 

32 all these people got there, what you did and anything 
unusual that occurred. 
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A. Well, after the people were there, Lee brought the baby 
downstairs to me about six-thirty. 

Q. By “Lee,” you are referring to the deceased, Lee Hunter? 
A. That is right. And it was time for the baby to go to sleep, 
and I took the baby upstairs and stayed, I guess, about five or 
ten minutes. And then I came back down, and while I was 
down there the baby began to cry and I went back up and got 
the baby. 

***** 

33 The Witness. And when I brought the baby back 
down, Griffin wanted to take the baby. 

By Mrs. Stiles : 

Q. You are referring to the defendant when you say 
“Griffin”? 

A. That is right. And Lee refused for him to take the baby. 
And so he said “That is all right.” And Lee told him if he 

bothered the baby, he would kick his teeth out. 

* * * * * 

The Witness. And Griffin sat around, I guess about five 
minutes; and later he said, “I believe I will go and get me a 
Pepsi-Cola.” He was gone about ten minutes, and a knock 
came on the door. And Lurline opened the door and Griffin 
shot Lee and said, “I don’t allow nobody to say they are 

34 going to kick my teeth out.” And he continued to shoot, 

and after a wffiile- 

***** 

Q. After the door opened, the defendant said “I don’t allow 
nobody to say they are going to kick my teeth out,” and he 
shot- 

A. I beg your pardon. I didn’t say that. He knocked the 
door open and shot Lee, and said “I don’t allow nobody to say 
they are going to kick my teeth out.” 

Q. And what happened then? 

A. He continued shooting in the room. 

Q. Where did those other shots go? 

A. One went over by the mirror by another man. And after 
he had shot Lee, I asked him “Don’t do that.” And he told 
me to keep quiet. And the third shot went down between 
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my shoe heels. He shot at me. And after that someone from 
behind pushed me out of the door. And after I was out of 
the door, he shot back two times into the door, and went on out 
into the street. 

Q. Did you see him shoot back through the door? 

A. I did. 

Q. Where was Lee when the door opened and the defend¬ 
ant shot him? 

35 A. Lee was standing between the dresser and the 
stove. 

Q. And what were everybody doing at that time? Were 
they playing cards, or what were they doing? 

A. There was no card games going on at that time. Every¬ 
body was standing, getting ready to go. 

Q. And what did your husband, or Lee Hunter, do? Did 
he make any attempt to do anything to the defendant or go- 
toward the defendant at any time? 

A. What you mean, after he shot him? 

Q. Yes. 

A. No; he didn’t see him when he shot him. 

Q. Or before. 

A. He did not. 

Q. Did you see anything in his hand at any time? 

A. I did not. 

* * ♦ * * 

37 Whereupon Ll'kline Bost, called as a witness on 
behalf of the United States, and being first duly sworn, 

was examined and testified as follows: 

38 Direct examination by Mrs. Stiles: 

***** 

Q. And where do you live? 

A. I was at 1718 Ninth Street. 

Q. Were you living there on February 8,1947? 

A. Yes; I was. 

Q. In Apartment One? 

A. Yes. 

Q. And was the deceased, Lee Hunter, your brother? 

A. Yes; he is my brother. 
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Q. Directing your attention to the late afternoon of Feb¬ 
ruary 8, 1947, did you have some company in your apartment? 
A. Yes. 

Q. Can you name some of the people who were there? 

A. There was Daisy McCullough, and Henry—I don’t know 
the last part of his name—and my mother was there. 

Q. Was your mother there at the time something happened 
to your brother? 

A. No; she wasn’t. 

Q. Now, was Charles Cornwell there, and Fannie Pickett? 
A. Yes; they came there with Griffin. 

Q. They came there with the defendant? 

A. Yes; they did. 

* * * * * 

39 Q. Will you tell the ladies and gentlemen of the jury 
what happened there that afternoon. Begin and tell us, 

first, did they have a card game there of any kind? 

A. Well, I wasn’t downstairs. I was washing. You see, I 
don’t have but one room; so I didn’t see them playing cards. 
Q. You weren’t there when they were playing cards? 

A. No; I wasn’t. 

Q. Just tell what you observed during the time you were in 
the room. 

A. They were all sitting around, laughing and talking. 

Q. When was this? Was the defendant there at that time? 
A. Yes. 

Q. And Lee Hunter was there at that time? 

A. Yes. 

Q. Then what happened, if anything? Just tell us in your 
own words. 

A. Just as I got downstairs, Griffin said he guessed he would 
go out and have a Pepsi-Cola. So I opened the door and let 
him out and said good night, and said for him to come back 
again. So about five or ten minutes after that, someone 
knocked on the door. Well, I opened the door, and when I 
opened the door I looked up in Griffin’s face, and made a 

40 turn to walk back into the room, thinking he was going 
to follow. So the pistol went off. Well, after that he 
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said he didn't allow nobody to say they would kick his teeth 
down his throat. He said he ought to blow his brains out. 

Q. Who was he talking to? Do you know? 

A. He didn't call no name. 

Q. And who was shot, if anyone? 

A. My brother was shot. 

Q. And where was he at the time he was shot? 

A. He was standing up, between the dresser and my stove. 
And some of the people were standing up, getting ready to go 
home. 

Q. After he shot your brother, what, if anything, happened? 
A. He just began to shoot all around in the room. 

Q. How many more shots did he fire? 

A. I don’t know. I guess about three or four in there; but 
somebody from the back closed the door, some kind of a way. 
Q. Then did he shoot any more after the door was closed? 

A. He fired two through the door after it was closed. 

Q. Did he come into the room at all? 

A. He was standing in my doorway, in the hall, at my door. 
Q. And he didn’t come in the room at all? 

41 A. No, he didn’t. He didn’t come inside. 

Q. Did you see your brother at any time do anything to 
him or offer to do anything to him? 

A. No; he was standing up laughing, with his head half 
turned. He didn’t see anything happen to him; it happened 
so quick. 

***** 

45 Whereupon Fannie Pickett, called as a witness on 
behalf of the United States, and being first duly sworn, 
was examined and testified as follows: 

Direct examination by Mrs. Stiles: 

Q. Will you state your name for the record, please. 

A. How is that? 

Q. State your full name for the record. 

A. Fannie Pickett. 

Q. And where do you live, Miss Pickett? 

756102—47-4 
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The Court. Just a moment. [To the witness.] Will you 
speak loudly and slowly and distinctly, so that everyone can 
hear you. 

The Witness. Fannie Pickett. 

By Mrs. Stiles : 

Q. And where do you live. Miss Pickett? 

A. 1230 Fourth Street. Northwest. 

Q. Do you know the defendant in this case, Baxter Griffin? 

A. Well, yes; I met him during the summer. 

Q. And do you know Charles Cornwell? 

A. Yes; he is a friend of mine. 

46 Q. Directing your attention to February S, 1947, did 
you go to the apartment of Lurline Bost with Charles 
Cornwell and the defendant, Baxter Griffin? 

A. Yes; I did. 

Q. Now, did you know the deceased, Lee Hunter? 

A. No; I didn’t. 

Q. Had you ever been.to this apartment before? 

A. No; I hadn’t. 

Q. Well, now, then you went to this house and met these 
other people for the first time that day? Is that right? 

A. No; I had been knowing Charles Cornwell, I would say 
around at least three or four years. 

Q. I mean the people who live there—Lurline Bost- 

A. That was the first time I met them. 

Q. And the deceased and his wife, Lee Hunter, you met for 
the first time that day? 

A. That is right. 

Q. You said you went there. Do you remember about what 
time you got there? 

A. Well, I -wouldn’t exactly know. 

Q. First, did the defendant join you and Cornwell? 

A. At Charles Cornwell’s house. 

Q. And at whose suggestion was it that you go to Lurline 
Bost’s apartment? 

A. Griffin’s. 


* 


* 
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47 Q. All right. You got there about what time, would 
you say? 

A. Well, I got to Charles Cornwell's house between 2:30 
and 3:00 o’clock, and we went around there around four- 
thirty or five. 

Q. After you got there, did anything unusual occur? 

***** 

The Witness. When we got there, Griffin asked for Lurline, 
and her mother said she would be back shortly. And she told 
us to come in and sit down, and we did; and she came in 
around about, I w T ould say, 15 or 20 minutes later. 

By Mrs. Stiles: 

Q. Who was that? 

A. Lurline, which was Lee Hunter's sister. 

Q. Lurline Bost, you mean? 

A. That is right. 

Q. I see; go ahead. 

A. And then she came in and she spoke, and everything; 
and they all suggested—she spoke to Griffin—and they 
4S all suggested to play cards. And Lurline asked for a 
bottle of beer, and Griffin sent out and got a pint of 
whiskey and two bottles of beer, and we started to play cards. 

Q. What kind of cards were you playing? 

A. We were playing whist. 

Q. Was the deceased. Lee Hunter, there at the time? 

A. No; he came in before we started playing, shortly after 
we got there. 

Q. I see; all right. Go ahead, then. And you played whist 
for a while. Was there any argument over the whist game 
at all? 

A. No; there wasn't. Griffin started cursing, and when he 
did this, Lee Hunter first spoke to him, to ask him to stop 
cursing; and he said, “Ladies is in the house.” Griffin con¬ 
tinued cursing. Then this Lee Hunter said he would kick 
Griffin’s teeth out. And then shortly after that, Griffin got 
up and went out. 

Q. Had you stopped playing cards before he left? 

A. Yes; we had stopped. 







Q. And what were you doing when he got up and left? 

A. Well, after he started cursing, I got my coat to go. And 
after Griffin said, “I will see you all,” he walks out. And they 
all suggested, since Griffin is gone, that we start playing cards 
again. Well, we hadn’t started, and shortly, in about 10 or 
15 minutes, someone knocked on the door; and 

49 Lurline Bost answers the door, and I recognize Griffin’s 
voice, and he said, “I don’t allow anyone to say they 

will knock my goddam teeth out.” And that is when he fired 
and this Lee Hunter fell; and I ran behind the door, and he 
shot again. Someone closed the door, and that is when I 
jumped out of the window; and I recognized I had hurt my 
feet, and I ran up in the alley; and after I found out I was 
hurt, I came on back. 

Q. Where was the defendant standing when he said, “I don’t 
allow anybody to say they wdll knock my teeth out”? 

A. Well, he didn’t come in. He didn’t get no further than 
the door. He was at the door. 

Q. And when he shot the deceased, where was the deceased? 
A. He was facing the door. 

Q. And did he make any move toward the defendant, or 
to do anything to him at all? 

A. No. If he did, I didn’t see it. 

***** 

Q. And did he fire any more than that one shot which hit 
the deceased? 

A. Well, the first time he fired, he shot, this Lee Hunter 
fell. And the next time he shot, and I saw them close 

50 the door, and that is all I can remember, and I jumped 
out the window. I do remember the two shots was 

fired, but I don’t remember any more, because I jumped out 
the window. 

***** 

52 Whereupon Charles Cornwell, called as a witness 
on behalf of the United States, and being first duly 
sworn, was examined and testified as follows: 

Direct examination by Mrs. Stiles: 
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Q. And where do you live, Mr. Cornwell? 

A. Seven eleven S Street, Northwest. 

Q. Where are you employed? 

A. Government Printing Office. 

Q. Do you know the defendant, Baxter Griffin? 

A. Yes, ma’am. 

Q. How long have you known him? 

A. I have known him about two years. 

Q. And did you know Lee Hunter, the deceased? 

A. No, ma’am; I didn’t. 

Q. Did you go to the apartment of Lurline Bost on the after¬ 
noon of February 8, 1947? 

A. Yes, ma’am; I did. 

Q. And who went with you? 

A. Myself, Griffin, Fannie. 
***** 

53 Q. And whose suggestion was it that you go there? 
A. Griffin. 

Q. Were you at your apartment before you went there? 

A. I was. 

Q. And then when you arrived at the apartment of Lurline 
Bost, what did you do there? 

A. When I first went there? 

Q. I say, what did you do when you got there? 

A. When we first went there, we didn’t do anything but fool 
around for a while, and then we sent out and got a drink. 
And after that we played a couple of games of whist. 

Q. Of whist? 

A. That is right. 

Q. You said you sent out and got a drink? Is that what 
you said? 

A. Yes, ma’am—a pint of whiskey. 

Q. The pint of whiskey? 

A. Yes, ma’am. 

Q. Was the deceased, Lee Hunter, there at that time? 

A. When we sent out? 

Q. When did he come? 

A. He came in shortly after the boy came back with the 
pint. 
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54 Q. And did there come a time when something un¬ 
usual occurred during the afternoon? What unusual 

occurred, if anything? 

A. Well, after we quit playing cards, we all was over there; 
so I was in the other corner by the radio, and there was words 
spoken by Lee Hunter, about “I will kick your teeth out.” 

***** 

A. Lee Hunter said that. 

Q. Lee Hunter said that to whom? Do you know? 

A. To Griffin. 

Q. Do you know wrhy he said that to him? 

A. I do not. 

Q. You didn’t observe what preceded his saying that? 

A. No, ma’am; I didn’t. 

Q. W'ell, all right, go on. What happened after that? 

***** 

55 The Witness. After he spoke that, Griffin said, “You 
and your wife and baby all can go to my house.” Well, 

I looked around, then, and the argument ceased. There wasn’t 
any more said at all, until Griffin got up and told me and Fannie, 
“I am going.” He said, “You can stay as long as you want to.” • 
So we all started to go. 

***** 

The Witness. So he said he was going, and Lurline went 
to the door with him, and he left. And that was all I know, 
until the knock came back at the door. 

By Mrs. Stiles: 

Q. And how long would you say it was before a knock came 
at the door? 

A. That w r as around about five or ten minutes. 

Q. And then what happened? 

A. And when the door was opened, that was when the first 
shot was fired. 

* * * * ' ♦ 

Q. Now’, then, when Lurline opened the door, you 
said this shot was fired? 

A. Yes. 


56 
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Q. What, if anything, was said by anybody at that time? 

A. Well, at that time I heard a voice say, “Nobody can talk 
about kicking my teeth out and get away with it.” 

Q. And was that when the shot was fired? 

A. Well, just along about the same time, as close as I can 
remember. 

Q. And where was Lee Hunter at that time? 

A. He would be opposite, across the room from me. He was 
standing facing the door, on the other side of the room. 

Q. And did you see Griffin in the door at that time? Did you 
see him when the door was opened? 

A. No; where I was standing, I couldn’t see him in the door 
at all. 

Q. And what happened after that? 

A. Well, this boy’s wife and baby was standing in the door, | 
and I could hear her pleading with somebody, “Let me out of j 
the door,” but I couldn’t see who it was. So another shot was j 
fired, and the door was slammed to, and there was a couple of I 
more shots. 

57 Q. After the door was closed? 

A. That is right. 

Q. And did you ever hear the defendant say anything other 
than “Nobody can tell me they will kick my teeth in”? 

A. No, ma’am; I did not. 

Q. Did you ever hear Lee Hunter say anything to him? 

A. No; other than when he said, “I will kick your teeth in.” 

Q. I mean, when the defendant came back the second time, 1 
did you hear Lee Hunter say anything to him at that time? 

A. No; I didn’t. j 

Q. Did you see him make a move to do anything to him? ■ 

A. No; I didn’t. j 

***** 

| 

The Court. Just a moment. I think there is a little con- j 
fusion here in the record. 

(To the witness:) You said you heard a voice say, “No one 
can say he will kick my teeth out.” Whose voice was it? Could 1 
you recognize the voice? 


i 
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The Witness. There was a radio playing at that time, and 
I was a distance from the door. I couldn’t see to tell just who 
it was. 

The Court. Could you see who fired the shots? 

The Witness. No; I could not; from the position I 
5S was standing. 

***** 

61 Whereupon Walter B. Vogelson, called as a witness 
on behalf of the United States, and being first duly 

sworn, was examined and testified as follows: 

Direct examination by Mrs. Stiles: 

***** 

62 Q. You are a detective sergeant, are you not? 

A. That is right. 

Q. Of the Metropolitan Police Department? 

A. Yes, ma’am.. 

Q. And you are attached to the Homicide Squad of the 
Metropolitan Police Department? 

A. Yes, ma’am. 

Q. Did you investigate the case of United States versus 
Baxter Griffin ? 

A. Yes, I did. 

Q. And did you have a conversation with the defendant? 

A. I did. 

Q. And where was that, Officer? 

A. That was at the office of the Homicide Squad. 

Q. And when was that? 

A. About ten a. m., on Sunday, February 9. 

Q. And what was that conversation, Sergeant? 

The Court. Before we come to that, Mrs. Stiles, I 

63 wonder if I may interpose a question. 

Mrs. Stiles. Certainly, Your Honor. 

The Court. When was the defendant taken into custody? 
The Witness. About 11:45 p. m. on February S. 

The Court. Proceed. 

By Mrs. Stiles: 

Q. What was this conversation you had with the defendant? 
A. I told the defendant he was being held in connection with 
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the death of Lee Hunter, and asked him if he wanted to tell 
me what happened up there, and he said that he did. He then 
told me he had known that Lurline Bost, in whose apartment 
this trouble occurred, for a couple of months, and that he had 
been up there three or four times gambling. 

On the night of February 8. he went there about a half hour 
before the shooting occurred, in company with Charles Corn- 
well and—I can’t think of the other witness’ name. 

Mr. Miller. Fannie Pickett. 

The Witness. Fannie Pickett. After they arrived there, 
they started a blackjack game, and he and Charles Cornwell 
and Fannie Pickett and Lee Hunter were playing. He said 
Lurline played for a short while, but she dropped out of the 
game. 

While they were playing, he sent someone out and got a pint 
of liquor, and he had a couple of drinks out of the pint, 
64 and several of the other people had a drink, too. He 
said he was banking the game and had eight dollars 
in the bank, and that Lee Hunter hit the bank and had been 
playing a dollar. When he hit the bank, he claimed the whole 
bank; and when he didn’t give him the money, he snatched 
the money from him. 

Mr. Miller. Who did? 

The Witness. Lee Hunter hit the bank and snatched the 
money from him. 

The Court. What do you mean, “hit the bank”? 

/ The Witness. The way he explained it, he had a total of 
eight dollars in the bank. Lee Hunter had been playing for 
a dollar. However, when he hit this time- 

The Court. You mean, when he won? 

The Witness. Yes. sir; he hit a blackjack. That is 21. 

***** 

The Witness. Lee Hunter won this hand, and instead of 
claiming the dollar, that he was playing, from the bank, he 
claimed the entire eight dollars in the bank. The defendant 
objected, and Lee Hunter told him if he didn’t like it, he 
would kick his teeth out. And at that time he got up from 
the table- 
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Mr. Miller. Who got up from the table? 

65 The Witness. Lee Hunter got up from the table, and 
started around the card table toward the defendant, 

with his hand in his pocket; and he said at that time he shot 
him. 

I asked the defendant if he had recalled firing more than one 
shot, and he said he did not, that he had been drinking. I also 
asked him what he had done with the gun; and he said on the 
way over to his brother's house, in Alexandria, while crossing 
the 14th Street bridge, he had thrown the gun in the river. 

I asked him if the deceased had any weapon in his hand at 
the time he fired this shot; and he said no. he just had his hand 
in his pocket. 

By Mrs. Stiles : 

Q. Did you recover the gun? 

A. No, I did not. 

Q. Now, Sergeant, did the defendant tell you anything about 
going home prior to this shooting, or rather, leaving this apart¬ 
ment prior to this shooting, and coining back? 

A. No, he did not. He said the shooting occurred at the time 
of the argument over the card game, and that he had not left 
the apartment. 

Q. And you say he knew nothing about whether he fired any 
other shots or not? 

A. He said he couldn’t recollect that, that he had been 
drinking. 

66 Q. How much does this defendant weigh. Officer, in 
your estimation? 

The Court. I didn’t hear your question. 

Mr. Miller, She asked how much did he weigh. 

The Witness. He was weighed over at the identification, 

but I don’t have his exact weight. v 

* # * * * 

67 Redirect examination by Mrs. Stiles : 

Q. Did you go to these premises, in your investigation. 
Sergeant? 

A. Yes, I did. 
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Q. Did you observe any places where the bullet holes had 
been imbedded in the apartment? 

A. Yes. There were two bullet holes in the outside door. 
There were two bullet holes in the south wall of the room. 

There was one bullet hole in the floor, just inside the door. 

***** 

71 Recross examination by Mr. Miller: 

***** 

The Court. Now I want to ask a question of you, 

73 Sergeant. Will you state again what statement was 
made by the defendant to you in reference to going over 

the 14th Street bridge, and what followed that. 

The Witness. He said he caught a cab and started to go to 
his brother’s house in Alexandria, Virginia. While he was 
crossing the 14th Street bridge, he threw the gun in the river. 
When he got as far as the Hot Shoppe, on the Virginia side 
of the bridge, he changed his mind and got out of the cab there. 
He then caught a bus back to 12th and Pennsylvania Avenue. 
When he got there, he caught another cab and went to the 
house of a man he worked for, on Minnesota Avenue Southeast, 
But he wasn’t clear about this man’s name or address. He said 
he told this man what he had told me, about being in this game 
and shooting this man, and that this man advised him to give 
himself up to the police. He .then returned to his home, and 
on his arrival at his home he was arrested. 

Mr. Miller. That is all. 

Thank you, Your Honor, for bringing that out. 

(The witness left the stand.) 

Mrs. Stiles. That is the Government’s case, if Your Honor 
please. 

Mr. Miller. Will you give me about five minutes? Will you 
take a five-minute recess, please? 

The Court. We will take a ten-minute recess. 

(Following the recess: ) 

74 Mr. Miller (to the defendant). Take the stand. 

Whereupon Baxter Griffin, the defendant, being first duly 
sworn, was examined and testified as follows: 
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Direct examination by Mr. Miller: 

Q. Will you tell me your name, please. 

A. Baxter Griffin. 

Q. How long have you lived in Washington? 

A. Around six years. 

Q. What have you been doing for the last six years? 

A. I worked for a contractor. 

Q. What is his name? 

A. Mr. Lewis Gray. 

Q. Will you be good enough to talk slowly, so that the dis¬ 
tinguished justice may hear, and the folks over here. 

A. Yes, sir. 

Q. Do you remember this unfortunate affair, the night it 
happened? You went up to the place with a couple of people? 

A. That is right. 

Q. Will you start right from there and talk slowly so that 
these folks can hear you. What happened? 

A. Well, the night I and Charles Cornwell and Fannie 
Pickett- 

75 Q. Talk a little bit louder. 

A. We goes around to the house on Ninth Street, to 
Lurline Bost's. I and Fannie Pickett and Charles Cornwell 
and Lurline Bost, we started playing- 

Q. Playing what? 

A. Blackjack. 

Q. Will you toll me what blackjack is. What is blackjack? 

A. It is a game, is all I know. 

Q. WTiat? 

A. It is a game. 

Q. Do you play with cards? 

A. Yes; you play with cards. 

Q. Tell me how you work it. Is it like throwing three cards 
down? How’ do you work it? 

A. No; you hit, you see; 21 is the game. 

Q. You keep dealing cards until you get 21? Is that the 
way it works? 

A. That is right. You hit yourself. If you begin with a 
six or eight or nine or ten, you hit yourself until you get up to 
21 . 
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Q. You were playing blackjack at this place, until this fellow 
got shot. Is that right? 

A. That is right. 

Q. What happened while you were playing, and how 

76 much were you playing for? 

A. Fannie asked for a dollar, and Charles said two, 
and this other boy said, “Give me a dollar’s worth.” And he 

hit blackjack. 

Q. He hit blackjack? 

A. Yes. 

Q. And after he hit blackjack, what happened? 

A. He said, “I call the whole bank.” I had eight dollars in 
the bank, and he said, “I call the whole bank.” I said, ‘You 
can’t call the whole bank because Fannie and Charles done 
hit.” So the argument started like that, and he snatched my 

money. 

Q. Yes. 

A. And he jumped up and started around the table, with his 
hand in his pocket, and told me he would kick my teeth out 
of my head. And that is when the shooting took place. 

Q. Do you remember what hand he had in his pocket? 

A. He had his right hand in his pocket. 

Q. And when he had his right hand in his pocket, did he 
come toward you ? 

A. Yes, he did. 

Q. And he said he would kick your teeth out of your head? 
A. That is right. 

Q. And that is when you shot him? 

77 A. That is right. 

Q. How did you come to shoot two or three other 
times? Do you know? 

A. I don’t know. I must have got nervous. 

Q. After that, you did leave there, didn’t you? 

A. After the shooting occurred; yes. 

Q. Where did you go? 

A. I went out and caught a cab and started over to Virginia 
to my brother’s. 

Q. Go ahead. 

A. And started over to the 14th Street bridge, and decided 
not to run away, and come back to my boss’ house and told him 
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about it, and he told me to go on up town, and I went back 
home. 

Q. And when you got home, the police were waiting for you? 
A. Yes, sir. There were two in my apartment. 

Mr. Miller. All right. 

Cross-examination by Mrs. Stiles: 

Q. You say you were playing blackjack, and that is when this 
argument started? 

A. That is right. 

Q. You have heard all the other witnesses here testify you 
were not playing blackjack, haven’t you? 

* # * # # # 

78 Q. And you say they are not telling the truth and you 
are telling the truth when you say you W'ere playing 

blackjack? 

Mr. Miller. I object to that. Your Honor. 

The Court. Now I will hear you. 

Mr. Miller. “Are you telling the truth, or are they telling 
the truth?” 

The Court. Are you objecting to the question? 

79 Mr. Miller. Yes. 

The Court. Objection sustained. I don’t think one 
witness can be appropriately asked to characterize the testi¬ 
mony of another witness. I have often sustained such an ob¬ 
jection when made by the Government. 

Mr. Miller. Thank you, Your Honor. 

By Mrs. Stiles : 

Q. Is it your testimony that you never left this house, from 
the time you went there with Cornwell and his girl friend, until 
after this shooting occurred? 

A. No; I never left at all. 

Q. You didn’t go home and then come back? 

A. I didn’t leave the apartment. 

Q. And you don’t remember shooting but the one shot? 

A. No; I don’t remember but shooting the one shot? 

Q. That is all you remember? 

A. That is all I remember. 

Q. You don’t remember saying that “Nobody is going to say 
they are going to kick my teeth in”? 
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A. No; I don’t remember saying that. 

Q. And you don’t remember saying, “I ought to blow your 
brains out”? 

A. No; I didn’t say that. 

Q. You didn’t say that? 

A. No; I didn’t say anything to the man. 

80 Q. You say when you left there; you went over in 
Virginia? 

A. Across 14th Street bridge. 

Q. And that is when you threw the gun in the river? 

A. That is right. I threw the gun out of the cab into the 
river. That is right. 

Q. Why did you throw the gun into the river? 

A. I don’t know. 

Q. What? 

A. Why did I throw the gun in the river? 

Q. Yes. 

A. I wanted to get rid of it. 

Q. Because you knew you had killed this man with it? 

A. I didn’t know whether he was dead or not. But I knew 
I had shot him. 

Q. And you knew you intended to shoot him? 

A. I was defending mystelf. He said he was going to kill 
me. 

Q. Why didn’t you go to the police, then, and tell them you 
shot this man to defend yourself, instead of throwing your gun 
away? 

A. Well, I don’t know. I came back to give up, to tell them 
what I did. 

Q. Why didn’t you do that in the first place when you left 
the house? If you say you shot the man because he was 

81 coming at you with his hand in his pocket, why didn’t 
you go straight to the police and tell them you had shot 

this man in self-defense? 

A. Well, it was just through a passion. I didn’t know exactly 
what to do, to tell you the truth. Otherwise I didn’t know what 
I was doing, because I got nervous, see. 

Q. Did you think you had a right to shoot this man if he 
was going to do something to you? 
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A. To defend myself, sure. He said he was going to kill me. 

Q. He said he was going to kill you? 

A. Yes; he did. 

Q. I thought you said he didn't say anything; he just came 
at you with his hand in his pocket. 

Mr. Miller. No; he didn't say that. 

The Witness. I said I didn't say anything to him. 

The Court. Before, you said he threatened to kick your teeth 
out. 

The Witness. He did. 

The Court. You didn’t say he threatened to kill you, did 
you? 

The WTtness. After he said he would kick my teeth out, he 
said he w’ould kill me. 

The Court. Why didn’t you walk out of the apartment, 
then? 

82 The Witness. He was coming toward me, and it was 
a close, little apartment there, and I couldn’t get out. 

By Mrs. Stiles: 

Q. Then instead of going to the police, you got a cab and 
■went over into Virginia. 

A. That is right. 

Q. And on the way over, you threw your gun in the river? 

A. That is right. And I got out at the bridge and caught a 
bus and came on down town and got a cab and went out to my 
boss’ house. 

Q. After you left your boss’ house, why didn’t you go to the 
police then? 

A. I went home. 

Q. W'hy didn’t you go to the police? 

A. I knew they would be there waiting for me. 

Q. You knew they would be there waiting for you? 

A. Yes; I knew they would be there. 

Q. So you went home to wait for the police to come? 

A. That is right. 

Q. Are you the same Baxter Griffin who was convicted of 
simple assault in Alexandria, Virginia, in December 1941? 

A. That is right. 
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Mrs. Stiles. I have no further questions. 

***** 

83 (The witness left the stand.) 

Mr. Miller. And may I come to the bench, Your 

Honor? 

The Court. Yes, sir. 

(At the bench:) 

Mr. Miller. Your Honor, I would like to ask you to strike 
your own question, when you said to the defendant, “Why 
didn’t you walk out of the apartment?” I most respectfully 
submit, I think that is prejudicial. 

The Court. I think it is a permissible question. 

Mr. Miller. Because the Court of Appeals has said you 
don’t have to retreat. You are going to tell the jury you don’t 
have to retreat. 

The Court. That might be different. The Court of Appeals 
has held this, that a person doesn’t have to retreat unless he 
can thereby avoid an affray. Maybe he could have avoided 
an affray by retreating in this case. He gave a very satisfactory 
answer. He said they were so close together, he didn’t have 
a chance to get out. 

Mr. Miller. I don’t know how he could walk out—“Why 
didn’t you walk out of the apartment?”—and I ask Your Honor 
to tell them in some way that that is wrong. 

The Court. No. I differ with you; so I am going to deny 
the motion. 

Mr. Miller. Well, that is all right. It is just for the sake of 
the record. 

84 The Court. I understand. When you are trying a 
capital case, you have to protect your record. 

Is there any rebuttal? 

Mrs. Stiles. No. Your Honor. 

The Court. Both sides rest? 

Mrs. Stiles. Yes, Your Honor. 

Mr. Miller. Yes, sir. 

***** 

Mr. Miller. May I make a motion for a directed verdict 
on the first degree? 
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The Court. No; I am going to deny your motion. For this 
reason, that I have to consider the evidence from the stand¬ 
point most favorable to the Government. The Government’s 
evidence is to the effect that the defendant left the 
85 apartment and that he returned with a gun, and then 
shot the deceased. That being so, there was full oppor¬ 
tunity and sufficient time for premeditation and deliberation. 

Mr. Miller. Your Honor- 

The Court. I want to put my reasons. So in that case the 
facts differ greatly from those in the Rollins Gray case tried 
before me a few weeks ago. 

Mr. Miller. There is no harm in my taking these excep¬ 
tions. 

The Court. No. I think in a capital case you have to. 

Mr. Miller. All right, sir. That is all right with me. 

The Court. Do you have any prayers? 

Mr. Miller. No. You will charge them on retreat, the 
exact language of which Your Honor has? 

The Court. Yes; I will. 

Mr. Miller. Thank you. 

The Court. Then you may proceed. 

***** 

112 Mr. Miller. Your Honor, may I come to the bench 
with Mrs. Stiles for a minute? 

The Court. Yes, indeed. 

(At the bench:) 

Mr. Miller. I would like Your Honor to charge that [hand¬ 
ing paper]. It is taken verbatim from the Supreme Court 
of the United States. 

The Court. Here is what I have intended to charge. I have 
intended to charge a little differently, although the same 
thought, and I will read it to you now. 

Mr. Miller. If you say it is the same thought, that suits 
me. 

The Court. I would like to read it to both of you: 

“A person claiming the right of self-defense is not required 
to retreat if he is in a place where he has a right to be, unless 
by doing so an affray may be clearly avoided. If he is hon¬ 
estly and reasonably in fear of death or grave bodily harm, 
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he may stand his ground, to the extent even of taking his 
assailant’s life, if it is necessary.” 

Mr. Miller. Thank you; I don’t need to file this 
paper. 

113 The Court. I think that is a correct statement of the 
law. 

Mrs. Stiles. Yes. 

(Counsel having returned to the trial table:) 

judge’s charge to the jury 

The Court. Ladies and gentlemen of the jury, the defend¬ 
ant, Baxter Griffin, is on trial on a charge of murder in the 
first degree. The indictment is short, simple, and clear, and 
I will read it to you. The grand jury charges that on or about 
February 8, 1947, within the District of Columbia, Baxter 
Griffin feloniously, willfully, purposely, and of his deliberate 
and premeditated malice shot and murdered Lee Hunter. It 
now becomes your duty to determine whether the defendant 
is guilty or not guilty of the offense for which he is being tried. 

It is the Government’s contention, and the Government has 
offered evidence tending to show, that on February 8 both 
the defendant, Baxter Griffin, and the deceased, Lee Hunter, 
were visitors at the apartment of a mutual friend. Others were 
present. There was a verbal altercation over some matter 
that is not material. That Lee Hunter, the deceased, stated 
to the defendant, “T will knock your teeth out.” That the 
defendant left the apartment. That he returned 5, 10, or 15 
minutes later, pulled out a gun, and shot Lee Hunter, saying 
at the same time, “Nobody is going to tell me that he 

114 will kick my teeth out.” 

Before discussing the charge in detail, I am going first 
to review with you the general principles of law that must 
govern your deliberations and that must guide you in reach¬ 
ing your conclusion. Many of you—in fact all of you—have 
had occasion to hear me review some of these principles in 
other cases. But it is my duty to bring them to your attention 
in every case and, moreover, it is necessary that you have a 
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fresh recollection of these very important principles that must 
serve as your guide. 

It is the duty of the Court to instruct the jury as to the 
principles and rules of law that must govern its deliberations. 
And the jury is bound and obligated to follow the Court's 
instructions as to the law and to take the law from the Court. 

On the other hand, it is the function and duty of the jury 
to determine the issues of fact. You, ladies and gentlemen 
of the jury, are the sole judges of the facts, and you must deter¬ 
mine the facts for yourselves, solely from the evidence ad¬ 
duced at this trial. The Court will discuss the facts and the 
evidence, with a view to endeavoring to assist you and to aid 
you in your deliberations and in arriving at your conclusions. 
But if your recollection of the evidence in any particular 
differs from the Court’s recollection, then your recollec- 
115 tion must prevail, because the final decision on the facts 
is solely within your domain, and my instructions are 
binding on you only as to the law. 

The fact that a defendant has been indicted and is charged 
with a crime is not to be taken as an indication of his guilt. 
The sole and only purpose of an indictment is to bring a de¬ 
fendant before the Court, because the indictment is the ma¬ 
chinery and the procedure that the law has established for 
placing a defendant on trial. 

Every defendant in a criminal case is presumed to be inno¬ 
cent, and this presumption of innocence attaches to him 
throughout the trial. The burden is on the Government to 
prove the defendant guilty beyond a reasonable doubt. Unless 
the Government sustains this burden, and proves beyond a 
reasonable doubt that the defendant has committed every 
element of the offense with which he is charged, the jury must 
find him not guilty. 

I repeat, that the burden on the Government is to prove 
the defendant guilty beyond a reasonable doubt. Beyond a 
reasonable doubt, I say. Proof beyond a reasonable doubt, 
of course, does not mean beyond all doubt whatsoever. It 
means proof to a moral certainty, and not necessarily proof 
to a mathematical or absolute certainty. 


43 


By a reasonable doubt, as its name implies, is meant a 
doubt based on reason, a doubt for which you can give a 
reason to yourselves, and not just some capricious con- 

116 jecture or some whimsical speculation. 

I often define the phrase “proof beyond a reasonable 
doubt” in phraseology that seems to me to be very simple, 
easily understood, and yet absolutely accurate, and the defi¬ 
nition is this: Proof beyond a reasonable doubt simply means 
this: 

If, after an impartial comparison and consideration of all 
the evidence, you can say to yourselves that you are not satis¬ 
fied of the defendant’s guilt, then you have a reasonable doubt. 
On the other hand, if after such impartial comparison and con¬ 
sideration of all the evidence, you can truthfully and candidly 
say to yourselves that you have an abiding conviction of the 
defendant’s guilt, such as you -would be willing to act upon 
in the more weighty and important matters relating to your own 
affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is such 
proof as will result in an abiding conviction of the defendant’s 
guilt on your part, such a conclusion as you would be willing 
to act upon in the more weighty and important matters relat¬ 
ing to your own affairs. 

In determining whether the Government has established the 
charge against the defendant beyond a reasonable doubt, you 
will consider and weigh the testimony of all the witnesses who 
have testified before you, as well as all the circumstances con¬ 
cerning which testimony has been given. If upon the 

117 consideration of the entire evidence there is any rea¬ 
sonable hypothesis or any reasonable theory disclosed 

by the evidence which is consistent with the defendant’s inno¬ 
cence, and can be reconciled with his innocence, then the jury 
must find the defendant not guilty. 

In weighing the testimony of the various witnesses who 
have testified before you, you are the sole judges of their 
credibility. I n other words, you and you alone are to determine 
w'hether to believe any witness, in case of a conflict of testimony, 
such as there was in this case, and the extent to which any 
witness should be credited. 
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In reaching a conclusion as to the credibility of any witness, 
and in weighing the testimony of any witness you may consider 
the manner and the demeanor and the behavior of the witness 
on this witness stand; the witness’ manner and way of testify¬ 
ing; whether the witness impresses you as a truth-telling indi¬ 
vidual ; whether the witness impresses you as having an accu¬ 
rate memory and an accurate recollection; and whether the wit¬ 
ness has any interest in the outcome of this case. All of these 
matters, as well as any other factors that appear to you as hav¬ 
ing a bearing on the question of credibility of witnesses, you may 
consider and weigh in determining what witnesses to believe 
and to what extent to credit them. 

If you find that any witness willfully testified falsely 
118 as to any material fact concerning which the witness 
could not have possibly been mistaken, you are then 
at liberty, if you deem it wise to do so, to disregard the 
entire testimony of such witness, or any part of the witness’ 
testimony. 

I shall now pass on, ladies and gentlemen, to a consideration 
of the specific charge against this defendant in detail. As I 
told you at the opening of my remarks, and of course as you 
have been aware throughout this case, the defendant is charged 
with murder in the first degree, in fatally shooting Lee Hunter. 
Murder in the first degree is briefly and succinctly defined in 
the Code of Laws of the District of Columbia. The definition 
is simple, as well as brief, and I am going to read it to you as 
it is in the code: 

“Whoever, being of sound memory and discretion, kills 
another purposely, of deliberate and premeditated malice, is 
guilty of murder in the first degree.” 

In order to sustain the charge of murder in the first degree 
in this case, each of the following four elements must be estab¬ 
lished beyond a reasonable doubt: First, that the defendant 
killed Lee Hunter; second, that the defendant did so with a 
purpose and intent to kill Lee Hunter; third, that the killing 
was consummated and accomplished with malice; and, fourth, 
that the killing was consummated and accomplished with de¬ 
liberation and premeditation. 
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Now let me go over each of these four elements and 

119 discuss each in some detail. The first element that must 
be shown in order to establish a charge of murder in the 

first degree is that the defendant killed Lee Hunter. The fact 
that the defendant shot Lee Hunter, and that Lee Hunter died 
as a result of the wound so inflicted, is not denied. So the first 
element need not trouble you. The defendant admits that he 
fatally shot Lee Hunter. 

The second element that must be shown is that the defend¬ 
ant had a purpose and intent to kill Lee Hunter. Whether he 
had such a purpose and intent is a question for you, ladies and 
gentlemen, to determine from the evidence in the case. Of 
course, there is no way of directly fathoming the operations of 
the mind of another human being. We cannot tell what goes 
on in another person’s mind, except as we can infer his mental 
operations from the things that he does and the things that he 
says, and from the surrounding circumstances. Therefore you 
have a right to infer purpose and intent to kill from the nature 
of the act and the surrounding circumstances, if you deem it 
wise and proper to do so. 

The third element that must be established is that the de¬ 
fendant consummated and accomplished the killing with mal¬ 
ice. Now, what is meant by “malice”? The word “malice” is 
a legal term. The law does not use the word “malice” in its 
popular, everyday sense. Malice, as the law uses that 
term, does not necessarily mean a malicious or evil or 

120 malevolent purpose. It does not mean necessarily a 
personal hatred or hostility toward the deceased. Mal¬ 
ice, in the eyes of the law, is a state of mind. It is a state of mind 
that discloses a heart fatally bent on mischief, and unmindful 
of social duty. Malice, as the law knows it. may also be defined 
as a condition of mind that prompts a person to do an injurious 
act, willfully, to the injury of another. Malice may be ex¬ 
pressed, but it may be implied or inferred from the act com¬ 
mitted, and from the surrounding circumstances. 

But there is still a fourth element that must be established 
in order to justify a conviction of murder in the first degree, and 
that is, that the killing was consummated and accomplished 
with deliberation and premeditation. Now, what is meant by 
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“deliberation and premeditation”? This must be present in 
addition to malice and in addition to purpose and intent to kill. 

“Deliberation and premeditation” simply means this: After 
the design or purpose or intent to kill was formed, there must 
have been some reflection and consideration amounting to de¬ 
liberation. Some appreciable interval of time must elapse dur¬ 
ing which there must have occurred some reflection and a con¬ 
sideration amounting to deliberation. This interval of time 
may be brief; it may be very brief indeed, because at times the 
human mind works very rapidly. But this interval must 

121 exist in order to justify a verdict of guilty of murder in 
the first degree. 

The Government s evidence in this case is that very largely 
of those persons who were present in the room in which the 
killing took place. Their testimony is that the defendant left 
after the verbal altercation, and returned about 5. 10, or 15 
minutes later—the estimate of the time varying according to 
the various witnesses; that upon his return he immediately 
shot the deceased, saying immediately after firing the gun, “No 
one is going to say to me he will knock my teeth out,” or words 
to that effect; and that after the defendant shot the deceased, 
he continued shooting, so that three or four more shots were 
fired immediately thereafter. 

If you believe the Government’s witnesses and accept this 
version of what occurred ,you then have a right to find that 
there was sufficient time for deliberation and premeditation 
between the time the defendant left the premises and the time 
at w’hich he returned, and you have therefore a right to draw 
the inference that the deliberation took place and that there was 
premeditation; and you have a right, then, to find the defend¬ 
ant guilty of murder in the first degree. 

There is a lesser degree of murder, known as murder in the 
second degree, and here is the distinction between the two 
degrees: Murder in the first degree is murder committed wfith 
malice, with a purpose and intent to kill, and with deliberation 
and premeditation, as I have outlined to you. On the 

122 other hand, murder in the second degree is murder com¬ 
mitted with malice, but without purpose or intent to kill, 

or without premeditation and deliberation. 
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A killing under the influence of passion, induced by insuffi¬ 
cient provocation, may be murder in the second degree. An 
accidental or an unintentional killing constitutes murder in 
the second degree, if it is accompanied by malice. Conse¬ 
quently, if you find that the defendant killed Lee Hunter with 
malice, bearing in mind the definition of malice that I gave 
you a few minutes ago, but that the killing was without pre¬ 
meditation and deliberation, or without purpose and intent to 
kill, you may find the defendant guilty of murder in the second 
degree. 

Or, if there is a reasonable doubt in your mind as to whether 
there was a purpose and intent to kill, or whether there was 
any premeditation and deliberation, but you find there was 
malice, you may then find the defendant guilty of murder in 
the second degree rather than guilty of murder in the first 
degree. 

There is still a lesser crime, known in the law as manslaughter. 
Manslaughter is the unlawful killing of a human being, without 
malice. If a killing is committed in a sudden heat of passion, 
caused by adequate and sufficient provocation, the crime be¬ 
comes manslaughter. In order to reduce murder to man¬ 
slaughter, however, the passion must have been of such 
123 degree as will cause an ordinary man to act on impulse 
and without reflection. There must be great provocation, 
and in addition to great provocation there must be passion and 
hot blood caused by that provocation. For example, a blow or 
other personal violence might constitute adequate provocation; 
but a trivial insult or a slight assault, entirely disproportionate 
to the violence of the retaliation, is not adequate provocation. 

If you find that the defendant killed Lee Hunter in a sudden 
heat of passion, and in hot blood, caused by adequate provoca¬ 
tion, and that the killing was without malice—bearing in mind 
the definition of malice that I have given you—you may then 
^find the defendant guilty of manslaughter. 

I have so far discussed the version of this occurrence given 
by the witnesses produced by the Government. They were all 
persons who were present in the apartment at the time that the 
killing took place. The defendant, however, gives us an entirely 
different version of what occurred. The defendant says that he 
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did not leave the apartment and then return. The defendant 
says that he remained in the apartment where the killing took 
place. He says that after there was this verbal altercation, 
concerning some slight difference between them, the deceased, 
Lee Hunter, got up, threatened to knock the defendant’s teeth 
out—and later on the defendant added that Lee Hunter 

124 made an additional threat and threatened to kill him— 
and that Lee Hunter made a menacing gesture, in that 

he put his hand to his pocket; and that thereupon, the de¬ 
fendant says, he shot the deceased in self-defense. 

It is for you ladies and gentlemen to determine who is telling 
the truth, whether the witnesses adduced by the Government— 
the various persons present in the apartment—or the 
defendant. 

In view of the fact that the defendant claims that he shot 
in self-defense, I want to discuss with you for a few moments the 
law* of self-defense. If the defendant acted in self-defense, 
as the law recognizes self-defense, and defines self-defense 
your verdict should be not guilty. The law’ recognizes self- 
defense. Self-defense is a law' of necessity. Every human be¬ 
ing has a right to defend himself against death, or against seri¬ 
ous bodily harm. Preservation is the first law’ of nature. But 
in order to justify the use of a firearm or any other dangerous 
weapon in self-defense, it must appear that the defendant was 
so circumscribed or so situated that he honestly believed, and 
he had a reasonable ground for the belief, that he could not save 
himself from serious bodily harm except by using his weapon. 

Self-defense from a danger means self-defense from a present 
danger of imminently grave injury to the person which might 
maim him, w’hich may be permanent in character, or which 
might produce death. 

125 In order to be justified in defending himself by the 
use of a deadly weapon, it must appear that the defend¬ 
ant honestly believed, and that he had good reason to believe, 
that he was in imminent peril of his life, or of grave bodily 
harm. And even in self-defense a person may not use any 
greater force than is reasonably necessary to defend himself. 
He may resort to the use of a deadly weapon for self-defense 
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only if he is in imminent peril of his life, or in danger of great 
bodily harm. 

At the request of counsel for the defendant, I want to add 
this further observation on the law of self-defense: A person 
claiming the right of self-defense is not required to retreat if 
he is in a place where he has a right to be, unless by doing so an 
affray may be clearly avoided. If he is honestly and reason¬ 
ably in fear of death or grave bodily harm, he may stand his 
ground to the extent even of taking his assailant’s life, if it is 
necessary. 

This, ladies and gentlemen, concludes the instructions that 
I am going to give you. You may find any one of the following 
four verdicts: Either guilty of murder in the first degree as 
charged; or, guilty of murder in the second degree; or, guilty 
of manslaughter; or, not guilty. 

I want to remind you again, as I said at the opening of my 
remarks, that you are the sole judges of the facts, and you must 
determine the facts for yourselves, solely on the basis 
126 of the evidence adduced in this case, uninfluenced by 
the opinion of anyone else. If my remarks concerning 
the evidence, or any part of them, do not accord with your re¬ 
collection of the testimony, then your recollection must prevail. 

I want you to take this matter and consider it deliberately 
and carefully, in the light of the instructions on the law which 
I have given you, using the same ordinary common sense, the 
same practical intelligence, the same practical approach, that 
you would employ in determining any other important matter 
that you have occasion to decide in the course of your everyday 
life. 

Are there any objections or requests? 

Mr. Miller. May we just come to the bench? 

The Court. Yes. 

(At the bench:) 

Mr. Miller. May I have an exception to that part of Your 
Honor’s charge in which Your Honor told them what you 
thought the testimony was, that is to say, you told them that 
the testimony was that he went out and came back in. 

The Court. I stated that that was the testimony of the Gov¬ 
ernment witnesses. 
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Mr. Miller. Yes. That is all right. 

The Court. You may note your exception. 

Mr. Miller. Thank you. 

(Counsel having returned to the trial table:) 

127 The Court. Ladies and gentlemen of the jury, you 
may now retire. Upon reaching the jury room, please 
first select a foreman from amongst yourselves, and then pro¬ 
ceed with your deliberations. 

(Accordingly, at 10:45 a. m., the jury retired to consider of 
its verdict.) 

(Upon return of the jury, at 12:25 p. m. the same day:) 

VERDICT OF THE JURY 

The Clerk. Mr. Foreman, has the jury agreed upon a 
verdict? 

The Foreman. They have. 

The Clerk. What say you as to the defendant, Baxter 
Griffin? 

The Foreman. Guilty in first degree. 

The Clerk. Members of the jury, your foreman says you and 
each of you find the defendant, Baxter Griffin, guilty of first- 
degree murder as indicted, and that is your verdict, so say you 
each and all? (The jurors responded in the affirmative.) 

***** 

129 District Court of the United States 

For the District of Columbia 

Holding a Criminal Term 

January Term, A. D. 1947 

Criminal No. 246-47—Grand Jury No. 214-47, First Degree 

Murder 

The United States of America 

v. 

Baxter Griffin 
The Grand Jury charges: 

On or about February S, 1947, within the District of 
Columbia, Baxter Griffin feloniously, wilfully, purposely and of 
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his deliberate and premeditated malice, shot and murdered Lee 
Hunter. 

George Morris Fay, 

Attorney of the United States in 

and for the District of Columbia. 

A true bill: 

Helen M. Hoffman, Foreman. 

130 Friday, March 7, 1947 

The Court resumes its session pursuant to adjourn¬ 
ment: Hon. Henry A. Sohweinhaut, presiding. 

***** 

Criminal No. 246-^47 

United States 
vs. 

Baxter Griffin 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, Robert I. 
Miller, Esquire; whereupon the defendant being arraigned upon 
the indictment, the said indictment having been read, pleads 
not guilty thereto, and for trial puts himself upon the country 
and the Attorney of the United States doth the like. 
***** 

133 Friday, April 18, 1947 

The Court resumes its session pursuant to adjournment: 
Hon. Alexander Holtzoff, presiding: 

***** 

Criminal Number 246-47 

United States 
vs. 

Baxter Griffin 
sentence 

It is considered by the Court, and the sentence of the law is 
that you, Baxter Griffin, for the offense of Murder in the First 
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Degree whereof you have been found guilty, be, and you are, 
hereby-sentenced to the punishment of death by electrocution; 
and it is 

Ordered that you, Baxter Griffin, be forthwith taken to the 
Washington Asylum and Jail, otherwise known as the District 
Jail, in the District of Columbia, from whence you came, and 
there be kept in close confinement; and that on the 11th day of 
July A. D., 1947, you be taken to the place prepared for your 
execution within the walls of the said Washington Asylum and 
Jail, and that then and there, between the hours of ten o’clock 
ante meridian and two o’clock post meridian, you be electro¬ 
cuted by the causing to pass through your body a current of 
electricity of sufficient intensity to cause your death, and that 
the application of such current shall be continued until you are 
dead, and may God have mercy on your soul. 

134 It is further ordered that a certified copy of this sen¬ 
tence shall be transmitted by the Clerk of the District 
Court of the United States for the District of Columbia to the 
Superintendent of the aforesaid Washington Asylum and Jail 
not less than ten days prior to the time fixed in this sentence 
of the Court for the execution of the same. 

Signed this 18th day of April A. D. 1947. 

Alexander Holtzoff, Justice. 
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